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Elizabeth Johnson
Executive Director of the 
Iowa Civil Rights Commission

Elizabeth leads a team of dedicated individuals working 
toward the ICRC's mission: ending discrimination in the State of 
Iowa. She was appointed to this position by Governor Kim 
Reynolds in August 2019.

Prior to her appointment at the ICRC, Elizabeth was an/a 
 Administrative Law Judge for Iowa Workforce 

Development
 Civil Rights Specialist with the ICRC
 Attorney in private practice
 Attorney with the Iowa Department of Revenue

Elizabeth has a B.A. in Art History from Clarke (College) 
University and a J.D. from the University of Iowa College of 
Law.
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 Introduce you to the Iowa Civil Rights Commission and the work we 
do

 Explain to you the law regarding discrimination in public 
accommodations

 Teach you about employment discrimination law, including best 
hiring practices, discrete acts of discrimination, harassment, and 
retaliation
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 Type in your questions throughout the presentation; I will periodically 
stop and answer them
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COMMISSIONERS
 Seven commissioners

Appointed by the Governor

Confirmed by the Iowa Senate

Politically diverse appointments 
(no more than four of same 
party)

Provide geographical 
representation
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 Three Supervisors: 
Elizabeth A. Johnson,       
Charles A.D. Hill, Kaitlin Smith

 Assistant Attorney General  
Katie Fiala

 Eighteen Civil Rights Specialists
 Four Administrative Personnel

 Three Supervisors: 
Elizabeth A. Johnson,       
Charles A.D. Hill, Kaitlin Smith

 Assistant Attorney General  
Katie Fiala

 Eighteen Civil Rights Specialists
 Four Administrative Personnel



IOWA CIVIL RIGHTS COMMISSION: 
WHAT WE DO

IOWA CIVIL RIGHTS COMMISSION: 
WHAT WE DO



ICRC: WHAT WE DOICRC: WHAT WE DO

The mission of the Iowa Civil Rights Commission is 
to end discrimination within the State of Iowa.

The mission of the Iowa Civil Rights Commission is 
to end discrimination within the State of Iowa.
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Effectively enforce the Iowa Civil Rights Act through 
processing complaints alleging discrimination

Provide conflict resolution services for civil rights matters
Provide outreach, training, and education to the public 
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Public Accommodations
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 Public Accommodation complaints cannot be based on age, 
pregnancy, familial status or marital status

 Public Accommodation complaints cannot be based on age, 
pregnancy, familial status or marital status



Applicable lawApplicable law

What is a Public Accommodation?
 Iowa Code §216.2(13):

Providing goods/services to people for a 
fee; or

Offers goods/services for free but is 
dependent on the government

Not a private club
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 Iowa Code §216.7(1):
It shall be an unfair and discriminatory practice to refuse or deny 

accommodations, advantages, facilities, services or privileges 
because of…
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 Iowa Code §216.7(1):
It shall be an unfair and 

discriminatory practice to 
directly advertise or in any 
other manner indicate or 
publicize that the patronage of 
persons…is unwelcome, 
objectionable, not 
acceptable, or not solicited
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Kirt v. Fashion Bug, 
479 F.Supp.2d 938 (N.D. IA 2007)
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Member of a protected 
class;

Sought to enjoy the 
services of a public 
accommodation; and

Did not enjoy the services 
because of discrimination
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Prima facie casePrima facie case

Circumstances suggesting 
discrimination:
 The person was refused or denied 

the accommodation while similarly 
situated persons outside the 
protected class were not deprived 
of those services

OR
 The individual was allowed to use 

them but was otherwise subjected 
to markedly hostile conduct
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Prima facie casePrima facie case

Refused or denied 
accommodations:
Denied services otherwise 

provided to persons 
outside the protected class

Use of comparative 
evidence
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Prima facie casePrima facie case

Markedly Hostile Conduct
Profoundly contrary to the financial 

interests of the merchant
Outside of widely accepted 

business norms
So arbitrary on its face that the 

conduct supports a rational 
inference of discrimination
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HypotheticalHypothetical

Jackie and Tasha are friends; both are African American.  One 
afternoon, Jackie and Tasha decide to go out for pizza.  They 
order their food at the pizza counter, and when Jackie pays in 
cash, the cashier is hesitant to touch her hand to give back 
change.  Then, when the pizza comes, the server slams the food 
down on the table and quickly walks away.  

Later during their meal, the manager comes by and asks how 
everything is going.  When Tasha complains about what they 
have experienced, the manager replies, “That doesn’t sound 
like my employees…”  He then leaves their table to greet other 
customers.

Do Jackie and Tasha have a prima facie case of discrimination?
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Burden shifts to Respondent
Was there a legitimate,   

non-discriminatory reason    
or explanation for what 
happened?
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Legitimate Non-Discriminatory Reasons for 
Denial of Service
Disruptive behavior by Complainant
Reasonable suspicion of shoplifting or 

destruction of Respondent’s property
Violation of non-solicitation rule
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Now, burden shifts back to 
Jackie and Tasha

 Is Respondent’s reason pretext 
for discrimination?
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All About PretextAll About Pretext

Complainant can prove pretext through any of the following…
Showing the reason is false
Biased comments by decision-makers 
Through the use of statistics to show a pattern of discrimination
Failing to follow its own policies
Substantially changing its proffered reasons 
Through the use of comparisons with similarly-situated persons
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Special situationsSpecial situations

Shopkeeper’s Privilege, Iowa Code § 808.12(3)
 Store owners have right to detain suspected 

shoplifters
 Privilege protects shopkeepers from liability for 

false imprisonment and is a boundary line for 
conduct contrary to the financial interests of 
the merchant. Kirt v. Fashion Bug #3253, 479 F. 
Supp. 2d 938, 959 (N.D. Iowa 2007)

 Must have “reasonable grounds” to detain a 
customer. Children v. Burton, 331 N.W.2d 673, 
679-680 (Iowa 1983)
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Special situationsSpecial situations

 Private Clubs
Covered if it offers services for a fee and has no other qualifications or membership 

criteria. U.S. Jaycees v. Iowa Civil Rights Comm’n, 427 N.W.2d 450 (Iowa 1988)
 Does not allow one gender to be excluded from membership, even if Respondent 

can prove the exclusion would benefit its business. Ladd v. Iowa W. Racing Ass’n, 
438 N.W.2d 600, 601 (Iowa 1989)

 Places of Worship
Generally exempt from ICRA except when they engage in non-religious activities 

open to the public (such as independent day care or a polling place located on 
the premises)

 See Fort Des Moines Church of Christ v. Jackson, 215 F.Supp.3d 776 (S.D. Iowa 2016)
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Law enforcementLaw enforcement

The services of a police officer or police 
department are public accommodation 

until an arrest is made

The services of a police officer or police 
department are public accommodation 

until an arrest is made
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Prima Facie Case
1. Membership in protected class
2. Sought to enjoy accommodations of law enforcement agency
3. Did not enjoy the accommodation because:

I. Refusal or denial of accommodations while similarly situated 
persons outside protected class were not; or

II. Use of accommodations but under unusual circumstances 
indicating a reasonable inference of discrimination
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“Unusual Circumstances”“Unusual Circumstances”

Deviates from Respondent’s standard 
operating procedures;

Violates Complainant’s Constitutional 
rights

Is profoundly contrary to Respondent’s 
responsibility to maintain order and offer 
emergency assistance; or

Is so arbitrary or atypical that an 
inference of discrimination may be 
reasonably presumed
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State v. Tyler
 Tyler was convicted of operating a 

motor vehicle while intoxicated, a 
second offense. Reversed and 
remanded.

 “[T]he possibility for racial profiling 
requires us to carefully review the 
objective basis for asserted 
justifications behind traffic stops.”
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objective basis for asserted 
justifications behind traffic stops.”
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Persons with disabilitiesPersons with disabilities

 Public accommodations and commercial 
facilities must follow requirements of 2010 
ADA Standards for Accessible Design
Commercial facility: intended for 

private-entity nonresidential use whose 
operations affect commerce

Public accommodation: operated by 
private entity whose operations affect 
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Persons with disabilitiesPersons with disabilities

2010 ADA Standards for Accessible Design, 28 C.F.R. part 36, 
subpart D
All new construction and alterations ensure that it remains “readily 

accessible to and usable by individuals with disabilities”
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Persons with disabilitiesPersons with disabilities

Generally, a public 
accommodation shall modify 
policies, practices, or 
procedures to permit the use 
of a service animal by an 
individual with a disability. 28 
C.F.R. § 36.302(c)(1)

Department of Justice 
regulations on the ADA allow 
dogs and miniature horses to 
be service animals
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A public accommodation may 
only ask two questions:

1.Whether the animal is required 
because of a disability, and

2.What work or task the animal has 
been trained to perform
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Persons with disabilitiesPersons with disabilities

Congress intended to ensure 
individuals are “not separated 
from their service animals” and 
the “broadest feasible access 
be provided to service animals.” 
28 C.F.R. pt. 36 app. B, at 623
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The animal must be:
 Individually trained to do work or 

perform tasks for persons with 
disabilities

Dogs whose sole function is to 
provide comfort or emotional 
support do not qualify as service 
animals
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Qualification as a service animal for a 
person with a psychiatric disorder:
Recognition: the animal can 

recognize when the person is about 
to have an episode

Response: the animal is trained to 
respond by nudging, barking, or 
removing the person to a safe 
location
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 Knowingly denying or interfering with the right of a person to be 
accompanied by a service animal is a misdemeanor under Iowa Code 
§216C.11

 Intentionally misrepresenting an animal as a service animal is a 
misdemeanor if it is established that:
1. Intentionally misrepresented the animal
2. Previously given a written or verbal warning that it is illegal to 

intentionally misrepresent an animal as a service animal
3. Knows that the animal is not a service animal 
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 Blind persons
 Have same right to full and free use of 

streets, highways, sidewalks, walkways, 
public buildings, public elevators, public 
facilities, and other public places. Iowa 
Code §216(C)(3)

 Entitled to full and equal 
accommodations, facilities, and privileges 
of all common carriers…places of public 
accommodation…and other places to 
which the general public is invited... Iowa 
Code §216(C)(4)
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Exceptions and Affirmative Defenses
Fundamentally Alters
Out of control animal
Direct threat
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Ensuring a Welcoming and 

Diverse Environment for 
Applicants and Employees
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 Background checks show:
 Convictions

 Non-convictions (acquittals, dismissals, arrests)

 Expunged or sealed offenses

 Results depend on the type of background check:
 Private background check companies

 Iowa Courts Online

 Police check

 Iowa DCI checks

 FBI checks
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 1 in 3 American adults has an arrest record in 
the FBI’s criminal database.
 1 in 3 American adults has an arrest record in 

the FBI’s criminal database.

Criminal Records in the U.S.Criminal Records in the U.S.



African Americans are incarcerated at 5.1 
times the rate of Caucasian Americans. 
African Americans are incarcerated at 5.1 
times the rate of Caucasian Americans. 
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 In Iowa, African Americans are 
incarcerated approx. 11 times the 
rate of Caucasian Americans
3.1% of Iowa’s population is African 

American
23% of Iowa’s prison population is 

African American
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 A 2009 Justice Department 
study found that a past 
criminal conviction of any 
sort reduced the likelihood 
of a job offer by nearly 50%.
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 An applicant’s conviction record can never be an 
absolute bar to employment. 
 Factors that must be considered: 

1) the nature and gravity of the offense or conduct; 
2) the time that has passed since the offense or 

conduct and/or completion of the sentence; 
and 

3) the nature of the job held or sought. 
Green v. Mo. Pac. R.R., 549 F.2d 1158, 1160 (8th Cir. 
1977).
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 If an inquiry is made, it should 
be an individualized 
assessment limited to 
convictions for which exclusion 
would be job-related and 
consistent with business 
necessity.

 If an inquiry is made, it should 
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necessity.

Asking About ConvictionsAsking About Convictions



 Notice to the 
individual
 Opportunity for the 

individual to explain 
why they should not 
be excluded
 Consideration by the 

employer 

 Notice to the 
individual
 Opportunity for the 

individual to explain 
why they should not 
be excluded
 Consideration by the 

employer 

Individualized AssessmentIndividualized Assessment



 Eliminate policies or practices that create a blanket 
exclusion based on any criminal record

 Develop a narrowly tailored policy and procedure
Identify essential job requirements
Identify criminal offenses that demonstrate 

unfitness for the particular job
Identify duration of exclusion based on criminal 

conduct
Include individualized assessment
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A. A physical or mental impairment that 
substantially limits one or more major life 
activities;

B. A record of such an impairment; or

C. Being regarded as having such an 
impairment
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Defining “Disability”Defining “Disability”



 Prospective employees are entitled to a 
reasonable accommodation at the interview 
stage unless it results in undue hardship.

 Examples of accommodations: 
Written materials in accessible formats/other 

languages
Extra time for tests
ASL interpretation
Accommodations for wheelchair users
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 What is a disability-related question?
A question that is likely to elicit information 

about a disability.

 What questions can employers ask at the 
pre-offer stage?

Employers cannot ask disability-related 
questions at the pre-offer stage
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 Yes
 Are you able to perform the essential functions of the job you are seeking, 

with or without accommodations?

 No 
 Do you have any physical or mental impairment that would keep you from 

performing the job you seek?
What physical or mental impairments do you have that would affect your job 

performance?

 Yes
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Questions Before the Job Offer…Questions Before the Job Offer…



 Yes
Can you meet our attendance requirements?

How many days were you absent from your last job?

How many Mondays or Fridays were you absent last 
year on leave other than approved vacation leave?

 No 
How many days were you sick during your last job?
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year on leave other than approved vacation leave?
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How many days were you sick during your last job?
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 Once a conditional job offer is made, the employer may ask disability-
related questions and require medical examinations as long as this is done 
for all entering employees in that job category.

 When can you require a post-job offer medical exam?
If there is significant evidence to doubt whether employee can fulfill 

essential functions of the job

 Employer must cover employee’s medical bill for the required exam if 
employee is required to see employer’s medical provider
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 An employer must keep any medical information on applicants and 
employees confidential, with the following limited exceptions: 
Supervisors and managers
First aid and safety personnel
Insurance purposes

 An employer must keep any medical information on applicants and 
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Insurance purposes

Confidentiality of Medical RecordsConfidentiality of Medical Records



Hiring Immigrants and 
Refugees
Hiring Immigrants and 
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 A Refugee is a person who is unable or unwilling to 
avail themselves of the protection of their country of 
nationality because of persecution or a well-founded 
fear of persecution on account of race, religion, 
nationality, membership in a particular social group or 
political opinion.

 An immigrant is someone who comes to live 
permanently in a foreign country. 
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fear of persecution on account of race, religion, 
nationality, membership in a particular social group or 
political opinion.

 An immigrant is someone who comes to live 
permanently in a foreign country. 

Hiring Refugees and ImmigrantsHiring Refugees and Immigrants



Permissible: Whether applicant is legally 
authorized to work in the U.S.

A refugee is authorized to work in the U.S. when 
they obtain a Social Security Card. 

An immigrant will have different documentation 
evidencing their authorization to work in the U.S.

Permissible: Whether applicant is legally 
authorized to work in the U.S.

A refugee is authorized to work in the U.S. when 
they obtain a Social Security Card. 

An immigrant will have different documentation 
evidencing their authorization to work in the U.S.

Work AuthorizationWork Authorization



Work AuthorizationWork Authorization

Don’t ask: Citizenship, birthplace, national origin
May ask: SS Card, work authorization papers
Don’t ask: Citizenship, birthplace, national origin
May ask: SS Card, work authorization papers



LanguageLanguage



 Title VII prohibits the use of language as a covert 
basis for national origin discrimination

 An English-only rule is justified by “business 
necessity” if needed to safely or efficiently operate.

 Alternative options to English-only policies
Interpreting services
Reviewing job functions to minimize need for English

 Title VII prohibits the use of language as a covert 
basis for national origin discrimination

 An English-only rule is justified by “business 
necessity” if needed to safely or efficiently operate.

 Alternative options to English-only policies
Interpreting services
Reviewing job functions to minimize need for English

LanguageLanguage



ReligionReligion



ReligionReligion

 Don’t ask: Applicant’s religious affi l iation or religious 
holidays observed
 Permissible: Inquiring about religion if it is a bona 

fide occupational qualification

 Religious Accommodations:
 Sincerely held religious belief
 Notice to employer of a conflict
 Is accommodation reasonable?

 Undue hardship if more than a di minimis 
impact on co-workers or di minimis cost to 
employer



 Questions not to ask applicants and references:
Age of the applicant
Has the applicant ever filed a discrimination charge with any 

local, state or federal agency?
Has the applicant ever filed a workers’ compensation claim?
Whether the applicant is pregnant, has a history of 

pregnancy, or family plans 
Their sexual orientation or gender identity

 Questions not to ask applicants and references:
Age of the applicant
Has the applicant ever filed a discrimination charge with any 

local, state or federal agency?
Has the applicant ever filed a workers’ compensation claim?
Whether the applicant is pregnant, has a history of 

pregnancy, or family plans 
Their sexual orientation or gender identity

Other Hiring Practices Other Hiring Practices 



Employment Discrimination:
Common Claims, 

Available Defenses, 
and Methods of Analysis

Employment Discrimination:
Common Claims, 

Available Defenses, 
and Methods of Analysis



Discrete Adverse ActionsDiscrete Adverse Actions

 Failure to hire
 Failure to train
 Denied benefits
 Failure to promote
 Demotion
 Denied accommodation
 Discipline
 Suspension
 Reduced hours

 Failure to hire
 Failure to train
 Denied benefits
 Failure to promote
 Demotion
 Denied accommodation
 Discipline
 Suspension
 Reduced hours

 Reduced pay
 Unequal pay
 Undesirable assignment
 Undesirable transfer
 Termination
 Forced to quit
 Forced to retire
 Layoff
 Failure to recall

 Reduced pay
 Unequal pay
 Undesirable assignment
 Undesirable transfer
 Termination
 Forced to quit
 Forced to retire
 Layoff
 Failure to recall



Analysis at the 
Preliminary Case Review 
Stage

Analysis at the 
Preliminary Case Review 
Stage



Is there direct evidence?Is there direct evidence?



ExampleExample

 Jessica is 61 years old.  She applied to work at a retail store 
as a sales clerk.  When she handed in her application to 
the manager she was told the store refused to consider her 
application.  When she asked why, she was told that the 
store did not hire “old people because they were past 
their prime.”

 Jessica is 61 years old.  She applied to work at a retail store 
as a sales clerk.  When she handed in her application to 
the manager she was told the store refused to consider her 
application.  When she asked why, she was told that the 
store did not hire “old people because they were past 
their prime.”



ExampleExample

 Trena works for a large corporation as a Marketing Executive.  She recently 
learned that she and her female colleagues earn, on average, 14% less than their 
male counterparts.  When she confronted upper management about this pay 
disparity, she was told that men are paid more at the corporation because they 
are the breadwinners, whereas the female employees have their husbands to 
support them. 

 Trena works for a large corporation as a Marketing Executive.  She recently 
learned that she and her female colleagues earn, on average, 14% less than their 
male counterparts.  When she confronted upper management about this pay 
disparity, she was told that men are paid more at the corporation because they 
are the breadwinners, whereas the female employees have their husbands to 
support them. 



Direct Evidence and 
Preliminary Case Reviews 
Direct Evidence and 
Preliminary Case Reviews 

Cases alleging direct evidence will ALWAYS be screened 
in for additional investigation

Cases alleging direct evidence will ALWAYS be screened 
in for additional investigation



Is there indirect/circumstantial evidence?Is there indirect/circumstantial evidence?



Disparate TreatmentDisparate Treatment

 First, Complainant must establish a prima facie case

 Next, Respondent must articulate a legitimate, non-discriminatory 
reason

 Then, Complainant must show R’s reason is pretext for discrimination

 First, Complainant must establish a prima facie case

 Next, Respondent must articulate a legitimate, non-discriminatory 
reason

 Then, Complainant must show R’s reason is pretext for discrimination



ExampleExample

Bob is African American. 
His employment was 
terminated for attendance 
issues.  Bob believes he lost 
his job because of his race, 
as other employees also 
had attendance issues 
and were not terminated.

Bob is African American. 
His employment was 
terminated for attendance 
issues.  Bob believes he lost 
his job because of his race, 
as other employees also 
had attendance issues 
and were not terminated.



Prima Facie CasePrima Facie Case

Member of protected class

Qualified for position

Adverse action

Causal connection / 
reasonable inference

Member of protected class

Qualified for position

Adverse action

Causal connection / 
reasonable inference



Legitimate, Non-Discriminatory ReasonLegitimate, Non-Discriminatory Reason

Respondent says Bob was late to work ten 
times, so he was terminated.  

Respondent must submit admissible 
evidence to support this reason

What kind of evidence would be helpful 
for Respondent to submit?

Respondent says Bob was late to work ten 
times, so he was terminated.  

Respondent must submit admissible 
evidence to support this reason

What kind of evidence would be helpful 
for Respondent to submit?



PretextPretext

 Complainant can prove pretext through any of 
the following…
Showing the reason is false
Biased comments by decision-makers 
 Through the use of statistics to show a 

pattern of discrimination
Failing to follow its own policies
Substantially changing its proffered reasons 
 Through the use of comparisons with 

similarly-situated employees

 Complainant can prove pretext through any of 
the following…
Showing the reason is false
Biased comments by decision-makers 
 Through the use of statistics to show a 

pattern of discrimination
Failing to follow its own policies
Substantially changing its proffered reasons 
 Through the use of comparisons with 

similarly-situated employees



Outcome for Bob…Outcome for Bob…

 SCREENED IN for further investigation

 Investigator will want to know more about Jeff, Todd, 
Remy, and Tony
 Will request their attendance documents

 Were their absences actually similar to Bob’s?

 SCREENED IN for further investigation

 Investigator will want to know more about Jeff, Todd, 
Remy, and Tony
 Will request their attendance documents

 Were their absences actually similar to Bob’s?



RetaliationRetaliation



 Retaliation occurs when an 
employer takes a materially adverse 
action because an individual has 
engaged in, or may engage in, 
activity in furtherance of the EEO 
laws the Commission enforces.

 Retaliation occurs when an 
employer takes a materially adverse 
action because an individual has 
engaged in, or may engage in, 
activity in furtherance of the EEO 
laws the Commission enforces.

Retaliation – What is it?Retaliation – What is it?



Why protect people from retaliation?Why protect people from retaliation?

We cannot protect people from 
discrimination if victims and witnesses 
cannot report it without fear of reprisal.

We cannot protect people from 
discrimination if victims and witnesses 
cannot report it without fear of reprisal.



(1) protected activity
(2) materially adverse action
(3) causal connection

(1) protected activity
(2) materially adverse action
(3) causal connection

Prima Facie CasePrima Facie Case



What is a protected activity?What is a protected activity?

 OPPOSITION to discrimination

 PARTICIPATION in EEO process

 OBEYING the Iowa Civil Rights Act (ICRC Only)

 OPPOSITION to discrimination

 PARTICIPATION in EEO process

 OBEYING the Iowa Civil Rights Act (ICRC Only)



What is an adverse action?What is an adverse action?

Something harmful enough that a reasonable 
person would find it materially adverse

Something harmful enough that a reasonable 
person would find it materially adverse



 False reports to government authorities

 Disparaging the person to others or in the media

 Threatening reassignment

 Scrutinizing work or attendance more closely than 
that of other employees, without justification

 Removal of supervisory responsibilities

 Contesting unemployment benefits

 False reports to government authorities

 Disparaging the person to others or in the media

 Threatening reassignment

 Scrutinizing work or attendance more closely than 
that of other employees, without justification

 Removal of supervisory responsibilities

 Contesting unemployment benefits

Adverse Action –examplesAdverse Action –examples



Under the Iowa Civil Rights Act, the 
Complainant’s protected activity must be a 
motivating factor in the Respondent’s 
decision to take the adverse action

Under the Iowa Civil Rights Act, the 
Complainant’s protected activity must be a 
motivating factor in the Respondent’s 
decision to take the adverse action

CAUSAL CONNECTIONCAUSAL CONNECTION



 How much time is too much?
Arraleh v. Cty. Of Ramsey, 461 F.3d 967, 978 (8th Cir. 2006) accepted 

three weeks as sufficient, although temporal proximity alone is usually 
not sufficient

 How much time is too much?
Arraleh v. Cty. Of Ramsey, 461 F.3d 967, 978 (8th Cir. 2006) accepted 

three weeks as sufficient, although temporal proximity alone is usually 
not sufficient

TEMPORAL PROXIMITYTEMPORAL PROXIMITY



Statements about Protected Activity
Sam “playing the race card.”

Burnell v. Gates Rubber Co., 647 F.3d 704 (7th  Cir. 2011).

Sudden Enforcement of Company Policy
Sally suddenly sacked for skipping 

EEOC v. Kohler Co., 335 F.3d 766 (8th Cir. 2003).

Escalating Measures
Hite v. Vermeer Mfg. Co., 446 F.3d 858, 866 (8th Cir. 2006).

 Pattern of adverse actions
Heaton v. Weitz Co., 534 F.3d 882, 888 (8th Cir. 2008).

Statements about Protected Activity
Sam “playing the race card.”

Burnell v. Gates Rubber Co., 647 F.3d 704 (7th  Cir. 2011).

Sudden Enforcement of Company Policy
Sally suddenly sacked for skipping 

EEOC v. Kohler Co., 335 F.3d 766 (8th Cir. 2003).

Escalating Measures
Hite v. Vermeer Mfg. Co., 446 F.3d 858, 866 (8th Cir. 2006).

 Pattern of adverse actions
Heaton v. Weitz Co., 534 F.3d 882, 888 (8th Cir. 2008).

OTHER EVIDENCEOTHER EVIDENCE



Jane, a saleswoman, has been employed at a retail store for more than a 
decade, and has always exceeded her sales quota and received 
excellent performance appraisals. Shortly after the company learned that 
Jane had provided a witness statement to the EEOC in support of a 
coworker’s sexual harassment claim, it terminated Jane, citing her failure 
to provide 48-hours advance notice to her supervisor about a shift swap 
with a coworker. She alleges retaliatory termination, and evidence 
reveals that same-day notice of shift swap was a widespread company 
practice that had commonly been permitted.

Jane, a saleswoman, has been employed at a retail store for more than a 
decade, and has always exceeded her sales quota and received 
excellent performance appraisals. Shortly after the company learned that 
Jane had provided a witness statement to the EEOC in support of a 
coworker’s sexual harassment claim, it terminated Jane, citing her failure 
to provide 48-hours advance notice to her supervisor about a shift swap 
with a coworker. She alleges retaliatory termination, and evidence 
reveals that same-day notice of shift swap was a widespread company 
practice that had commonly been permitted.

ExampleExample



HARASSMENT IN THE WORKPLACEHARASSMENT IN THE WORKPLACE



Sexual Harassment StatisticsSexual Harassment Statistics

 60% of women experience sexual 
harassment in the workplace

 Only 25% of women feel comfortable 
complaining about the sexual 
harassment they experience

 Only 10% of women file a formal 
complaint about the harassment they 
experience

 60% of women experience sexual 
harassment in the workplace

 Only 25% of women feel comfortable 
complaining about the sexual 
harassment they experience

 Only 10% of women file a formal 
complaint about the harassment they 
experience



HOSTILE WORK 
ENVIRONMENT:

CO-WORKER

HOSTILE WORK 
ENVIRONMENT:

CO-WORKER

HARASSMENTHARASSMENT



Member of protected group

 Subjected to unwelcome 
harassment 

 Based on protected characteristic

 Severe or pervasive

 Knew/should have known + no 
prompt, remedial action

Member of protected group

 Subjected to unwelcome 
harassment 

 Based on protected characteristic

 Severe or pervasive

 Knew/should have known + no 
prompt, remedial action

Elements of a Valid Hostile Work 
Environment Claim
Elements of a Valid Hostile Work 
Environment Claim



Element 1: Member of a Protected GroupElement 1: Member of a Protected Group



Complainant’s own actions must 
indicate conduct was unwelcome

Complainant’s own actions must 
indicate conduct was unwelcome

Element 2: Subjected to Unwelcome ConductElement 2: Subjected to Unwelcome Conduct



Conduct is not harassment if it is welcomed
 If possible, communicate unwelcomeness to the harasser

Verbally

Non-verbally
In writing

Complaint to supervisor can indicate unwelcomeness

Conduct is not harassment if it is welcomed
 If possible, communicate unwelcomeness to the harasser

Verbally

Non-verbally
In writing

Complaint to supervisor can indicate unwelcomeness

Element 2: Subjected to Unwelcome ConductElement 2: Subjected to Unwelcome Conduct



Ostracism and rudeness do not rise to level of 
adverse employment action

Ostracism and rudeness do not rise to level of 
adverse employment action

Element 3: Based on Protected CharacteristicElement 3: Based on Protected Characteristic



Must be both objectively and 
subjectively offensive

A reasonable person would find it 
hostile and abusive 

and

Victim did in fact perceive it to be 
so

Must be both objectively and 
subjectively offensive

A reasonable person would find it 
hostile and abusive 

and

Victim did in fact perceive it to be 
so

Element 4: Severe or PervasiveElement 4: Severe or Pervasive



 Harassment is objectively offensive 
based on:

 Frequency
 Severity
 Physically threatening or humiliating
 Unreasonably interfered with job 

performance

 Harassment is objectively offensive 
based on:

 Frequency
 Severity
 Physically threatening or humiliating
 Unreasonably interfered with job 

performance

Element 4: Severe or PervasiveElement 4: Severe or Pervasive



 Organization must complete an investigation
and

 Take proper remedial action reasonably 
calculated to end harassment

 Organization must complete an investigation
and

 Take proper remedial action reasonably 
calculated to end harassment

Element 5: Employer Knew/Should Have Known & 
Failed to Take Prompt, Remedial Action
Element 5: Employer Knew/Should Have Known & 
Failed to Take Prompt, Remedial Action



Amount of time between 
notice and remedial action

Amount of time between 
notice and remedial action

Element 5: Was the Response Prompt?Element 5: Was the Response Prompt?



Did the measures taken by the 
employer actually end the 
harassment?

Did the measures taken by the 
employer actually end the 
harassment?

Element 5: Was the Response Remedial?Element 5: Was the Response Remedial?



Organization is not required to accept Complainant’s 
allegations as true AS LONG AS 

The investigation was conducted in reasonable 
manner and

It was not unreasonable to discredit Complainant’s 
claim

Organization is not required to accept Complainant’s 
allegations as true AS LONG AS 

The investigation was conducted in reasonable 
manner and

It was not unreasonable to discredit Complainant’s 
claim

Note on Element 5: CredibilityNote on Element 5: Credibility



 Member of protected group
 Subjected to unwelcome harassment 
 Based on protected characteristic
 Must be severe or pervasive

 Member of protected group
 Subjected to unwelcome harassment 
 Based on protected characteristic
 Must be severe or pervasive

Elements of a Valid Hostile Work Environment 
Claim Involving a Supervisor
Elements of a Valid Hostile Work Environment 
Claim Involving a Supervisor



Affirmative Defense 
Available to the 

Employer

Affirmative Defense 
Available to the 

Employer

Elements of a Valid Hostile Work 
Environment Claim Involving a Supervisor
Elements of a Valid Hostile Work 
Environment Claim Involving a Supervisor



Employer must show:
 It exercised reasonable care to prevent and 

promptly correct harassment
and

 Employee unreasonably failed to take 
advantage of any preventative or corrective 
opportunities

Employer must show:
 It exercised reasonable care to prevent and 

promptly correct harassment
and

 Employee unreasonably failed to take 
advantage of any preventative or corrective 
opportunities

Affirmative DefenseAffirmative Defense



 First Prong:
 Did employer have anti-harassment 

policy?
 Was it published?
 Given to/made known to employees?
 Was the policy enforced for others?

 First Prong:
 Did employer have anti-harassment 

policy?
 Was it published?
 Given to/made known to employees?
 Was the policy enforced for others?

Affirmative defenseAffirmative defense



 Second Prong
 Did employee give employer notice?

 Use complaint process?
 If no, why not?

Risk of Retaliation
Obstacles
Ineffective complaint 

mechanism

Employer has the burden to show failure 
to use the process was unreasonable

 Second Prong
 Did employee give employer notice?

 Use complaint process?
 If no, why not?

Risk of Retaliation
Obstacles
Ineffective complaint 

mechanism

Employer has the burden to show failure 
to use the process was unreasonable

Affirmative DefenseAffirmative Defense



 If employer was aware of harassment:

 What did it do to solve problem?

 If employer unaware of harassment:

 Should it have been?

 If employer was aware of harassment:

 What did it do to solve problem?

 If employer unaware of harassment:

 Should it have been?

Affirmative DefenseAffirmative Defense



Questions?Questions?



Tips for RespondentsTips for Respondents



Tips for RespondentsTips for Respondents

Respond to the complaint.

Provide admissible evidence to support your 
position.

Attorney arguments are not considered 
admissible evidence.

Respond to the complaint.

Provide admissible evidence to support your 
position.

Attorney arguments are not considered 
admissible evidence.



Tips for RespondentsTips for Respondents

Provide relevant documentation:
Investigative documents
Harassment and antidiscrimination 

policies
Employee Handbook
Documentation of comparable 

conduct by others
List of employees who report to 

Complainant’s supervisor (name and 
basis are helpful)

Provide relevant documentation:
Investigative documents
Harassment and antidiscrimination 

policies
Employee Handbook
Documentation of comparable 

conduct by others
List of employees who report to 

Complainant’s supervisor (name and 
basis are helpful)



Tips for RespondentsTips for Respondents

Other evidence may be valuable:
Job description
Payroll records
Time cards
Work schedules
Seniority list
Disciplinary files for employees 

engaging in similar conduct

Other evidence may be valuable:
Job description
Payroll records
Time cards
Work schedules
Seniority list
Disciplinary files for employees 

engaging in similar conduct



Questions?Questions?



Thank You & Next Steps


